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CottgrEsa nf ibft Initeii ^tatra 

WaaJjinjton, SC 20515 

Febroary25,2004 

The Honorable Donald H. RnmsfeM 

Secretaiy of Defense 

U.S. Dgiartmaat of Defense 

The Pentagon 

Washington, DC 20301 

Dear Mr. Secretary: 

We are writing to express our serious amcenos about a proposal for a new Departmsait of 
Defense (DoD) labor relations system that was distributed to congressional staff on Februarv 6 
2004. ' ' 

The National Defense Authorization Act (NDAA), which was passed by Congress last 
November, provided that DoD could not waive Chapter 71 of Title 5 of the U.S. Code. ' Chapter 
71 sets forth the ri#it of employees to join unions, the right of unions to bargain coUectively, the 
duty of unions and management to bat^ain in good faith, the determination of appropriate 
bargaining units, and protections against unfair l^or practices. However, the NDAA also 
allowed DoD to srt up a new labor system for the next six years "to address the unique role that 
the Department's civiHan workforce piays in su|^«>rting the D^artment's national security 
"Wy "-' Through these two provisions of the NDAA, Congress intended that DoD protect the 
basic employee rights contained in Gmptsr 71, yet allowed DoD to modify the procedures for 
resolvmg laborHOianagement thsputes forthe next six years. However, any such modifications 
would have to be consistent with Chapter 71 in furtherance of the Department's "national 
security mission." 

Notwithstanding Congress' desire to balance employee rights and DoD's need for 
flexibility, we believe the lecrait DoD proposal abrogates the essential principles of Ch^ter 71 
and goes well be)wnd what Congress intended in the NDAA. The DoD proposal effbotivdy 
eUminates collective bargaining by providing only perfimctory "consultation" followed by 
unilateral implementation. This is not good-&ith coUectivB bargaining. It is noteworthy that ae 
DoD proposal states that the new labor relations system "will not employ any provisions of 5 
use Chapter 71." 

The details of the DoD proposal contain wholesale changes to the current federal 
employee labor relations sjratem, including changes to internal union procedures, which have no 
relation to the Dqjaitment's national security mission. Tlffisc changes appear to be aimed solely 
at maldag it more difficult for employees to join unions. Such changes undermine fte Civil 
Service Reform Act of 1 978, which plainly stated that the ri^t of employees to oiganize. 
bargain collectively, and participate fluou^ labor organizatiwis of their own choosing in 



' National Defense Authorization Act for Fiscal Year 2004 (P.L. 108-136), § 9902(d)(2). 
' Id. at § 9902(ffi) (emphasis added). 
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(fccisions which affect fliera safeguatds the public interest and contributes to the effective 
conduct of pubKc business. 

Among the most significant changes sooght by DoD are: 

• IM) can imilaterally decide what personnel changes are "significant" enouj* to be 
subject to collective bargaining; js" ""= 

. DoD is required to engage only in "consultation'' with unions over proposed petsoimel 
changes. If DoD and jts nmons cmmt reach agreement, die Department can unitoerallv 
unptenrait the peisonnel changes and cut offall post-implementation n^tiaiions; 

. DoD can umiaterally issue regulations to supereede existing collective bargaining 
agreements negotiated by the Department and its unions; 

• Ur^ numbetB of DoD employees — including some clerical employees, some 
proftssiona] anployees. attorneys, and testm-appoinJment employees ~ will be 
prohibited from joining unions; 

« DoD can establish unrealistic reqairements for the creation of a new bargaining unit; 

• ^l^md °^^ "*"*^ ^""^ " mishandle union dues withheld fiom employee 

• DoD can intofee in internal onion procedures by requiring unions to provide a new fee- 
for-servioe atrangemeot for employees who do not wish to join unions but would like 
umon represraitation on specific matters. 

WiA A r^^i^iT.?^ DoD pt^osal is also c<mtrary to Congress' intent in other respects. The 
NDAA staged that the esabhstanent of the new DoD personnel system must be "prescribed 
jomtly with the Director" of the Office of P««,nnel Management (0PM). Based on our 
amversations «dth OPM officials, we understand that OPM has played only a minor role in the 
foimulation of this proposal. .? « •muoi roic m me 

to addition, the NDAA states that any labor relations system developed by DoD must 
ptovrde for "md^endent third party review of decisions."' Under the DoD proposal, tht^retiew 
wou^d be provided by a newly created Defense Labor Relations Board (Dli^) tot CmZ 
teted wrthm fee Department and whose members would be selected ilely by the S^rv 
We do not see how such a system could possibly be "itKiependent." ^^™ary. 

^Id.at§9902(m)(6). 



Case 1:05-cv-02183-EGS Document 15-2 Filed 1 2/22/2005 Page 4 of 4 



The Honorable Donald H. Rumsfeld 

Febraary25,2004 

Pages 

We understand that the proposal i»x!vided to congressional staff is only an initial proposal 
and may be modified after coasultationa with employee groups. However, we strongly ui^ the 
Departmeiit to withdraw tliis pnqxjsal immediately and submit a new proposal that is consistent 
with the intent of Congress. 



Sincerely, 



Henry A. Waxman 
Ranking Minority Member 
Committee on Government Reform 
U.S. House of R^resentatives 



'}^Z^Z,^ 



Joseph 1, Lieberman 
Ranking Minority Member 
Connnittee on Governmental Af&irs 
U.S. Senate 



IkeSkeiton 
Ranking MiiHwity Manber 
Committee on Armed Services 
U.S. House of Representatives 



Carl Levin 

Ranking Minority Member 
Committee on Armed Services 
U.S. Senate 



ElffiaraJ.Durbin Daniel JC Akafe Danny K. Davis 



Ranking MincBity Member Ranking Minority Member 

Subcommittee on Oversight Subcommittee on Financial 

of Govranment Management, Management, the Budget, 

the Federal Workforce, and 

the District of Columbia 
Committee on Governmental 



Ranking Minority Member 
Subcommittee on Civil Service 
_ . „ , and Agency Organization 

and Intematioaai Security Committee on Government 
Committee on Governmental Reform 



U.S. Senate 



Affairs 
U.S. Senate 



U-S. House of R^resentativ! 



